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Supreme Court of Nebraska. 
SHEEEENBERGER v. RANSOM ET AE. 

When a father conveys land in fee simple to his daughter, the title 
begins with the daughter, and is not to be accounted, without further 
evidence, as coming to the daughter, for purposes of descent under the 
laws of Nebraska, by gift of an ancestor. 

A father, otherwise the heir, cannot inherit from his daughter whom he 
has murdered for the purpose of possessing himself of her estate. 

Error to the District Court for Otoe County (Second Dis- 
trict). 

O. P. Mason, for plaintiff in error. 

John C. Watson, Frank T. Ransom, Geo. D. Scofield, and 
E. F. Warren, for defendants in error. 

Cobb, C. J., January 9, 1891. The defendants in error on 
December 38, 1887, made their complaint in the District 
Court of Otoe County, setting up : 

That on April 28, 1881, Elijah Gibson, then the owner of the northeast 
quarter of section 5, township 7 north, of range 14 east of the 6th p.m., in 
Otoe County, deeded and conveyed the same, in fee simple, to Emma 
Shellenberger, wife of Leander Shellenberger, and the mother of Maggie 
Shellenberger and Joseph Lee Shellenberger, then infants and minors. 
That subsequently, and at no long period, the precise date of which does 
not appear, Emma Shellenberger died intestate, seized of said premises, 
leaving as her sole heirs at law her husband and children, and that upon 
her death the land descended to her husband during his lifetime, and that 
he became the tenant by his right of courtesy, with the remainder after 
his death to his said children. That on April 29, 1886, the said Maggie 
died intestate, without issue, leaving as her only heir her father, who 
thereupon, with the surviving son and brother, became tenants in com- 
mon of said premises, subject to the life estate of the father. That subse- 
quently on May 3, 1886, Leander Shellenberger and Miranda, his wife, by 
warranty deed conveyed to the defendants in error their interests in the 
premises, being the life estate of Leander and one undivided half of the 
remainder. That on July 23, 1887, Leander departed this life, and the de- 
fendants in error and Joseph Lee Shellenberger became the owners as 
tenants in common, each owning one undivided half of said land. 

The defendants in error further allege that Joseph Lee Shellenberger 
was a minor over the age of fourteen years ; that the enjoyment of the 
premises in common was liable to difficulties and controversies, and was 
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attended with great inconveniences to them ; that their co-tenant could 
not contract or legally consent to the making of improvements, and for 
the same reason was incapable of consenting to an amicable partition of 
the premises or of selling his interest therein to them, or of purchasing 
their interest himself. 

The plaintiff in error was . made defendant in the court 
below, judgment was asked confirming the shares in the 
premises to the parties set forth, and for partition thereof, or, 
if the same could not be equitably divided, that it be sold 
and the proceeds divided according to the respective rights 
of the parties. 

On March 13, 1888, on application of the guardian of the 
minor defendant, O. P. Mason, Esq., was appointed guardian 
ad litem for the defendant, with leave to answer, and 
answered : 

Denying each and every allegation not expressly admitted, but admit- 
ting that the premises were conveyed to Emma Shellenberger as alleged ; 
that she died intestate seized of the premises, leaving as her sole heirs her 
children and her husband, as alleged, to whom the land descended, with 
life estate in the husband, who became tenant by courtesy, with remainder 
after his death to the children as alleged, and further setting up that on or 
about the twenty-seventh day of April, 1886, the said Leander Shellenber- 
ger willfully, feloniously, and of his deliberate, premeditated malice, did 
kill and murder his daughter, Maggie Shellenberger, and she then and 
there died intestate and without issue, leaving her father, Leander Shel- 
lenberger, who murdered her for the purpose of possessing himself of her 
estate and title in fee simple to the land aforesaid ; and said plaintiffs 
claim that, by and through said murder and the death of said Maggie 
Shellenberger, the said Leander Shellenberger became a tenant in com- 
mon of said premises with the survivor, Joseph L. Shellenberger ; that on 
or about the first day of May, 1886, the said Leander Shellenberger was 
arrested and charged with the murder of the said Maggie Shellenberger ; 
that the said complainants herein, well knowing of the facts, and being 
attorneys at law, undertook the defense of said Shellenberger, and to 
secure them for their said services the said Leander Shellenberger did, on 
or about the third day of May, 1886, with his wife, Miranda Shellenberger, 
duly convey to the plaintiffs, by warranty deed duly executed, their inter- 
est in said premises, being the estate as claimed by the complainants 
for life of Leander Shellenberger and one undivided one-half of the re- 
mainder ; that shortly thereafter the said Leander Shellenberger was in- 
dicted and charged with the murder of said Margaret Shellenberger, and 
such proceedings were had in said cause in the State of Nebraska against 
Leander Shellenberger, indicted for the murder of his daughter, the said 
Maggie Shellenberger ; but at the November term of the District Court 
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sitting within and for Otoe County, in the year 1886, he was convicted 
and sentenced for said murder, which sentence and judgment of the 
Court remains unreversed in said Court ; that afterwards, and on or about 
the twenty-third day of July, 1887, the said Leander Shellenberger was 
taken from the jail of Otoe County, while under the sentence of death, 
and by a mob hanged. And the defendant herein answering charges and 
avers the fact to be, that the said plaintiffs in said petition at the time 
they took a conveyance of said premises from said Leander Shellenberger 
and wife, well knew the facts ; that the said Leander Shellenberger came 
to said lands by the murder of his child, Maggie Shellenberger, and well 
knew all the proceedings in said Court, resulting in his conviction, the 
judgment and sentence ; and this defendant herein answering says, that 
the said Leander Shellenberger could acquire no estate or interest, or 
right Or title in and to the lands in controversy, by and through his act of 
the murder of Maggie Shellenberger : and this defendant in further 
answering says, that the said Leander Shellenberger did willfully, mali- 
ciously, and of his premeditated and deliberate malice, kill and murder 
the said Maggie Shellenberger, and cut her throat from ear to ear, for the 
sole purpose of removing her from this life, that he might inherit the 
lands which descended to her by and through the death of her mother ; 
that the defendant in further answering says, that it is contrary to the law 
of the land that any should be permitted to come to an estate or an inher- 
itance by their own willful act of murder. And the said defendant in 
further answering says, that the said Leander Shellenberger could take no 
estate from the said Maggie Shellenberger, whose death he had compassed 
and produced, and that he took no estate to himself, and conveyed none 
to the said plaintiffs herein, and the said plaintiffs acquired no right, title 
or interest in and to the said estate, by and through the death of said 
Maggie Shellenberger, caused by said Leander Shellenberger as herein- 
before alleged. 

The guardian asked a decree that Leander Shellenberger 
took no estate by the death of the daughter, but that her 
estate descended to the brother, the minor defendant in this 
suit. 

To this answer the plaintiffs' demurrer was sustained, and 
the following decree was rendered : 

This cause came on this twenty-fourth day of March, 1888, to be heard 
upon the petition, answer, and demurrer of the plaintiffs to the answer of 
the defendant, made by O. P. Mason, as guardian ad litem for the defend- 
ant, Joseph L. Shellenberger, and the same is here argued and submitted 
to the Court, and the Court, being well advised in the premises, doth sus- 
tain said demurrer, to which action of the Court the defendant excepts. 
And the said defendant, by his guardian ad litem, elects to stand on his 
answer, and the Court doth find in favor of the plaintiffs, and that the 
plaintiffs are the owners in fee simple of the undivided one-half of the 
following described lands and premises, to wit : The northeast quarter of 
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section 5, in township 7 north, range 14 east of the 6th p. m., according 
to government survey, the said premises lying and being situated in 
Otoe County, Nebraska, and the defendant, Joseph L- Shellenberger, 
is the owner in fee simple of the other undivided one-half of said 
premises, and the plaintiffs are entitled to the partition of said premises. 
It is therefore considered, adjudged, and decreed by the Court, that the 
shares of each of said parties, and their interests respectively in said 
lands, be and the same are hereby confirmed, and that the partition be 
made accordingly. It is further ordered that Lewis Dunn, M. E. Camp- 
bell, C. W. Seymore be and they are hereby appointed to make the parti- 
tion of said real estate and premises into the requisite number of shares, 
and report the same to the present term of this Court. And this cause 
coming on further to be heard on the report of the referees heretofore 
appointed herein, on the motion of the plaintiffs to confirm the same, and 
it appearing to the Court that the said referees took and subscribed to the 
oath required by law, and the Court having carefully examined the said 
report, and it appearing therefrom that the partition of said real estate 
cannot be made without great prejudice to the owner thereof, and the 
Court being satisfied with the report, the same is hereby by the Court 
confirmed and ordered to be entered of record, to all of which the defend- 
ant excepts. It is further ordered, adjudged, and decreed by the Court, 
that the said referees proceed to sell said premises at public sale, upon 
execution, for cash, at the east frontdoor of the Court House, in Nebraska 
City, in Otoe County, Nebraska, and the said referees, before proceeding 
to sell said real estate, to give security in the sum of $500, to be approved 
by the Court or the judge thereof, conditioned for the faithful discharge 
of their duties, and the said referees be required to make report of their 
doings into Court, to all of which defendant, by his guardian ad litem, 
excepts, and prays an appeal to the Supreme Court, which is allowed, and 
the amount of the supersedeas bond to stay proceedings thereon is fixed 
at the sum of {300, and forty days is hereby allowed to reduce his excep- 
tions to writing. 

The petition in error sets up : 

1. The Court erred in sustaining the plaintiffs' demurrer. 

2. In finding that the plaintiffs were the owners in fee of the undivided 
one-half of the premises, and were entitled to a partition of the same. 

3. In confirming a share to the plaintiffs. 

4. In appointing referees to make partition. 

5. In confirming the report of referees. 

6. In ordering a sale of the premises. 

Two questions are presented and argued in the briefs of 
the plaintiff in error. 

First — Whether upon the death of Maggie (Margaret) 
Shellenberger, eliminating all considerations of the cause or 
manner of her death, the grantor of plaintiffs in the court 
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below could take her estate in the lands in controversy by 
inheritance ? 

Counsel for the plaintiff in error contends that he could 
not, for the reason that the land, as counsel claims that the 
petition shows, came from Gibson, the father of Emma 
Shellenberger, deceased, who gave or devised the land to his 
daughter, and which upon her death descended to her two 
children, and that the estate being ancestral, Leander Shel- 
lenberger did not take it, that it did not descend to him on 
the death of her child, but descended to the surviving child. 
But it is to be observed that it cannot be gathered from the 
words of the petition that the land in controversy was either 
given or devised by Gibson to his daughter, 01 that it was 
an ancestral estate, but it does appear upon the date named 
that Elijah Gibson, then and before that time the owner of 
the land, by deed duly conveyed the same to his daughter, 
Emma Shellenberger, in fee simple. The title then, as I 
view it from the pleadings, commences with Emma Shellen- 
berger, who must be presumed to have derived the same by 
purchase from Elijah Gibson, whom it inferentially appears 
was her father. I am therefore of the opinion that section 
33 of chapter 23, Comp. Stat, is not applicable to this case, 
for the reason that the estate in controversy did not come to 
the intestate by descent, devise, or gift of some one of his 
ancestors, and it is therefore not material to inquire whether 
said section of statute is applicable to any case not involving 
the claim of kindred of the half blood. But that the case 
comes within the provision of section 30 of said chapter, 
which provides that : 

When any person shall die seized of lands, tenements or hereditaments 

* * they shall descend, subject to his debts, in the manner following; 

* * Second — If he shall have no issue, his estate shall descend to his 
widow during her natural lifetime, and after her decease to his father ; 
and if he shall have no issue nor widow, his estate shall descend to his 
lather. 

Upon the face of the law, and of the relation of Leander 
Shellenberger to the decedent, and without regard to or con- 
sideration of the second ground of defense set up in the 
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answer, Eeander Shellenberger would, upon the death of 
Margaret (Maggie) Shellenberger, take her estate in the 
lands by inheritance. 

The second question is presented by the defendant in the 
court below in the following words : 

That on or about the twenty-seventh day of April, 1886, the said Lean- 
der Shellenberger willfully, feloniously, of his deliberate, premeditated 
malice, did kill and murder his daughter, Maggie Shellenberger, and she 
then and there died intestate and without issue, leaving her father, Lean- 
der Shellenberger, who murdered her for the purpose qf possessing him- 
self of her estate and title in fee simple to said land. 

The question presented by this clause of the answer is 
thus tersely stated by counsel for the plaintiff in error in 
his brief: 

Can a man realize substantial benefit from his own willful act of delib- 
erate and premeditated murder ? Can he legally hold and enjoy the fruits 
of his. crime? 

This question was decided by the Court of Appeals of the 
State of New York in the case of Riggs v. Palmer (1889), 
115 N. Y. 506. The facts of that case, briefly stated, are 
these : Francis B. Palmer made his last will and testament 
in which he gave small legacies to his two daughters, Mrs. 
Riggs and Mrs Preston, the plaintiffs in said action, and the 
remainder of his estate to his grandson, the defendant, 
Elmer M. Palmer, subject to the support of his mother, 
Susan Palmer, with a gift over to the two daughters, subject 
to the support of the mother in case Elmer should survive 
him and die under age, unmarried, and without issue. The 
testator at the date of his will owned a farm and consider- 
able personal property. He was a widower and thereafter 
in March, 1882, he was married to Mrs. Bruse, with whom 
he entered into an antenuptial contract, in which it was 
agreed that in lieu of dower and all other claims upon his 
estate, in case she survived him, she should have support 
upon his farm during her life, and such support was expressly 
charged upon the farm. At the date of the will and subse- 
quent to the death of the testator, Elmer lived with him as 
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a member of his family, and at his death was sixteen years 
of age. He knew of the provisions made in his favor in 
the will, and that he might prevent his grandfather from re- 
voking such provisions, which he had manifested some in- 
tention to do, and to obtain the speedy enjoyment and im- 
mediate possession of his property, he willfully murdered 
him by poison. 

It appears that the will was duly proved and admitted to 
probate and an administrator with the will annexed ap- 
pointed. Thereupon the action was brought to enjoin the 
administrators from disposing of the personal property of 
the decedent (testator) to the defendant (Elmer Palmer), and 
to declare him not entitled to the real estate under the will, 
upon the ground that he, being by and under the will prac- 
tically constituted universal devisee and legatee of Francis 
B. Palmer, murdered the testator, who was his grandfather, 
to get immediate enjoyment of the property himself, and to 
prevent a revocation of the will. The General Term of the 
Supreme Court having rendered a judgment for the defend- 
ant,, the case was taken to the Court of Appeals. The ma- 
jority of the Court, in an exhaustive opinion by Judge 
Earle, reversed the opinion of the Supreme Court, and di- 
rected a judgment to be entered enjoining Elmer Palmer 
and the administrator from using any of the personal or real 
estate left by the testator for Elmer's benefit ; that the devise 
and bequest in the will to Elmer be declared ineffective to 
pass the title to him ; that by reason of the crime of murder 
committed upon the grandfather, he is deprived of any in- 
terest in the estate left by him. 

In entering upon the argument which led to the above 
conclusion the writer of the opinion says : 

The defendants say that the testator is dead ; that his will was made in 
due form and has been admitted to probate, and that therefore it must 
have effect according to the letter of the law. It is quite true that 
statutes regulating the making proof and effect of wills, and the devolu- 
tion of property, if literally construed, and if their force and effect can in 
no way and under no circumstances be controlled or modified, give this 
property to the murderer. The purpose of those statutes was to enable 
testators to dispose of their estates to the objects of their bounty at 
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death, and to carry into effect their final wishes, legally expressed, and in 
considering and giving effect to them this purpose must be kept in view. 

It was the intention of the lawmakers that the donees in a will should 
have the property given to them. But it never could have been their in- 
tention that a donee who murdered the testator to make the will operative 
should have any benefit under it. If such a case had been present to 
their minds, and it had been supposed necessary to make some provision 
of law to meet it, it cannot be doubted that they would have provided for it. 

It is a familiar canon of construction that a thing which is within the 
intention of the makers of the statute is as much within the statute as if it 
were within the letter, and a thing which is within the letter of the statute 
is not within the statute unless it be within the intention of the makers. 

To these propositions the opinion cites many authorities 
of great weight and general acceptance. 

This opinion cites and discusses the case of the New York 
Mutual Life Insurance Company v. Armstrong (1886), 117 
U. S. 591, which case is also cited by counsel for the plain- 
tiff in error. 

The facts of that case may be shortly stated as follows : 
One Hunter, partly in person and partly through one John 
M. Armstrong, effected an insurance and received a policy 
of insurance in the New York Mutual Life Insurance Com- 
pany upon the life of the said John M. Armstrong, in whose 
life he claimed to have an interest growing out of certain 
partnership relations. Within six weeks after the policy was 
issued Armstrong was attacked at night in a street in Cam- 
den, New Jersey, and received blows on his head which 
fractured his skull, from which he died two days afterwards. 
Suspicion fell upon Hunter as the perpetrator or instigator 
of the attack. He was accordingly arrested ; was indicted 
and tried for the murder of Armstrong ; he was convicted, 
sentenced to death and hanged. The suit was brought 
against the life insurance company, removed to the Circuit 
Court of the United States, and brought upon error to the 
Supreme Court, where the judgment against the insurance 
company was reversed. In the opinion, the Court said : 

But independently of any proof of the motives of Hunter in obtaining 
the policy, and even assuming that they were just and proper, he forfeited 
all rights under it, when, to secure its immediate payment, he murdered 
the assured. It would be a reproach to the jurisprudence of the country 
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if one could recover insurance money payable on the death of a party 
whose life he had feloniously taken. As well might he recover insurance 
money upon a building which he had willfully fired. 

The principle of these cases, especially that of Riggs v. 
Palmer \ is applicable to the case at bar, their analogies are 
immediate and certain. As I have already stated, in effect, 
the relation of Leander Shellenberger to Margaret Shellen- 
berger was such that the law npon her death, prima facie, 
gave him her estate. But he was a man of full age while 
she was an infant of tender years. In the ordinary course of 
nature she would outlive him ", she also would grow up to 
womanhood, marry, and have issue who would become enti- 
tled to her estate upon her death,' to the exclusion of her 
father. 

To prevent this, and get the title and possession of her es- 
tate at once, according to the allegations of the answer de- 
murred to, he murdered her. Had her death been the result 
of natural causes, or a cause of which he was innocent, he 
would have taken her estate by inheritance ; had he been al- 
lowed to take it at her death, caused as it was, he would have 
taken it by purchase, rather than by inheritance, and at a 
price of such enormous iniquity that the mind shudders at 
its mention — the murder of his own motherless daughter. I 
quite agree with the Court of Appeals that, had it been in the 
mind of the framers of our statute of descent that a case like 
this would arise under it, they would have so framed the law 
that its letter would have left no hope for the obtaining of 
an inheritance by such means. 

The holding that a person cannot take by inheritance the 
estate of a person whom he murders, for the purpose of re- 
moving the life that stands between him and the estate, is 
sustained by many maxims of the law and considerations of 
sound policy, and is not in violation of the provisions of the 
Constitution of the United States, or of this State, against 
bills of attainder, and that no person shall be deprived of 
property without due process of law. Were it enacted into 
a statute it would take no one's property from him, nor work 
Voi,. XXX— 18 
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corruption of any one's blood, but would only stand in the 
way of taking an estate as a reward for the commission of 
crime. 

The case of Owens v. Owens (1888), 100 N. C. 240, was 
where a widow was convicted upon a charge of being acces- 
sory before the fact to the murder of her husband. She af- 
terwards brought suit to have her dower assigned in the real 
property left by him. The Supreme Court, reversing the 
judgment below, held that, notwithstanding her criminal 
participation in her husband's death, she was entitled to be 
endowed of a share of his estate. The reason given by the 
Court in the opinion is that the statute having provided but 
one cause for which a widow should be barred of her dower, 
which was when she should commit adultery, and not be 
living with her husband at his death, that her right to dower 
is not affected by the fact that the intestate died at her hands 
or through her procurement. I agree with the New York 
Court of Appeals, which also reviewed this case in the 
opinion in Riggs v. Palmer, supra, in an unwillingness to 
assent to the doctrine of this case. 

Counsel for the defendants in error in their brief say, " as 
the appellees (defendants in error) are bona fide purchasers of 
the property in controversy, they cannot be affected by any 
wrongful acts, if any, of their grantor." As I view the case, 
Leander Shellenberger not taking the estate of Margaret in 
the land on account of his having murdered her in order to 
obtain it, he was only possessed of a life estate in the land, 
which estate he conveyed to the defendants in error, and 
which estate terminated upon his death, by violence as stated 
in answer. No question of bona fides therefore arises. On 
the other hand, whether the defendants in error, at the time 
they took the conveyance of the land in question from Lean- 
der Shellenberger, knew of his crime and its motive, is not 
deemed material and will not be considered. 

The judgment of the District Court is reversed, and judg- 
ment will be entered in this court that the said Leander 
Shellenberger took no estate from the said Margaret (Mag- 
gie) Shellenberger, but that the said estate, upon her death 
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in the manner and by the means stated, descended and 
passed to the said Joseph I^ee Shellenberger and remains. 
Judgment accordingly. The other Judges concur. 



The principal case is one of 
special interest, not alone from the 
tragic and revolting circumstances 
out of which the cause of action 
arose, but also from the fact that it 
forms a link in a chain of decisions, 
all of comparatively recent date, in- 
volving a new and important ap- 
plication of one of the most ancient 
maxims of the law, viz., that no 
man shall profit by his own wrong. 
This maxim has variously found 
expression as follows : 

Ex dolo malo non oritur actio. 

Ex turpi causa non oritur actio. 

Nemo ex proprio dolo conse- 
quitur actionem. 

Nullum commodum caper e potest 
de injuria sua propria. 

Frustra legis auxilium qumrit, 
qui in legem committit. 

The mooted question in the line 
of authorities above mentioned is 
the applicability of this principle 
to a state of facts where the title to 
property (either real or personal) 
would lawfully vest in one party at 
another's death, but that event 
has been caused or contributed to 
by the beneficiary. 

The doctrine of the principal case 
may be discussed under two heads : 
(1) the growth of the principle as 
thus applied ; (2) does it impose 
an added penalty for the crime ? 

/. Growth of the Doctrine. (A.) 
By the Civil LazO. 

The codes of the Civil Law, in 
various countries where that sys- 
tem has prevailed, provide for such 
emergencies. 

The heir or legatee is regarded 
as unworthy, if he kill or strive to 
take the life of the estate leaver : 



Mackeldy's Roman Law (Dropsie's 
Ed.) 550, taken from Justinian's 
Digest, Liber XXXIV, Title IX. 

If he who is to succeed as heir 
either by testament or to an intes- 
tate, attempts anything against the 
life of the person to whom he 
should succeed, he shall be deprived 
of the succession, although the at- 
tempt had not its effect, provided it 
be sufficiently proved : Domat's 
Civil Law (Cushing's Ed.), sec. 

2551- 

Unworthy to succeed, and as 
such excluded from succession, are, 
First, He who shall be condemned 
for having caused or attempted to 
cause the death of the defunct: 
Code Napoleon, paragraph 737. 

The following persons are un- 
worthy of inheriting, and as such 
are excluded from successions : 
1. He who has been convicted of 
killing or attempting to kill the 
deceased : Lower Canada Civil 
Code (Sharp's Ed. 1889), sec. 610. 

(£.) Under the Common Law. 

Until within the last decade, no 
English or American case appears 
to have arisen where the principle 
was applied. The case of New 
York Mut. Life Ins. Co. v. Arm- 
strong (1886), 117 U. S. 591, may 
be taken as the starting point, 
being referred to in most of the 
other cases of this class. The gist 
of the decision there, as well as the 
facts, are quite fully set out in the 
opinion in the principal case, and 
need not be repeated here. But it 
is to be noted that the maxim 
under discussion was not expressly 
applied, the Court basing its decis- 
ion rather on the peculiar prin- 
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ciples of insurance law. 

In Owens v. Owens (1888), 100 
N. C. 240, the plaintiff sought an 
assignment to her of dower in the 
estate of her late husband, to the 
murder of whom she had been 
convicted of being an accessory. 
The Court states the question as 
follows: "Is the right of the wife 
to share in the personal estate as a 
distributee, lost or affected by the 
fact that the intestate died at her 
hands or through her procurement? 
Does the child who slays a parent, 
thereby lose his right to participate 
with his brothers and sisters in the 
distribution of the personal, or to 
take his part of the descended real 
estate? Or, reversing the matter, 
does the husband who kills his 
wife, impair his right, under the 
statute of distributions, to succeed 
to the ownership of her personal 
property left after the payment of 
debts? Or, in general terms, does 
anyone as a consequence of an un- 
lawful taking of human life, become 
thereby disabled to take a part of 
the estate left by the deceased 
which the law gives him, and gives 
him subject to no such condition ?" 
And by way of answer the opinion 
proceeds: "The natural feeling 
inspired by her proved co-operation 
in the unnatural and wicked act of 
taking her husband's life and thus 
availing herself of the generous 
provision of the law, that secures 
her surviving, a home for life, is 
repugnant to a claim preferred 
under such circumstances of per- 
fidy to the marital relations. In 
the absence of authority, the well- 
instructed and able Judge who 
tried the cause, ruled against the 
allowance of dower, as it would in 
feet be to reward crime by con- 
ferring benefits that result from, 
and are procured by its commis- 



sion. We feel ourselves unable to 
concur in this conclusion, for the 
reason that while the law gives the 
dower, and makes it paramount to 
the claims of creditors even, there 
is no provision for its forfeiture for 
crime, however heinous it may be, 
and even when the husband is its 
victim." The statutory provision 
of North Carolina relative to the 
forfeiture of dower, is as follows : 
" Widows shall be endowed as at 
common law as in this chapter de- 
fined: Provided, if any married 
woman shall commit adultery, and 
shall not be living with her hus- 
band at his death, she shall thereby 
lose all right to dower in the lands 
and tenements of her husband ; 
and any such adultery may be 
pleaded in bar of any action or 
proceeding for the recovery of 
dower": Code of 1883, sec. 2103. 
"As," says the Court, "there is no 
other act of the wife which by 
statute known to us, works a for- 
feiture, we do not see how any 
legal obstacle can be in the way of 
her seeking to get what the law, in 
unqualified terms, gives her." 

Riggs v. Palmer (1889), 115 N. 
Y. 506, was rendered by a divided 
Court, Judges Gray and DanforTh 
dissenting The facts and the doc- 
trine of the majority opinion are re- 
viewed at length in the principal 
case. In the dissenting opinion, 
Gray, J. , says : " I cannot find any 
support for the argument that the 
respondent's succession to the 
property should be avoided because 
of his criminal act, when the laws 
are silent. Public policy does not 
demand it, for the demands of pub- 
lic policy are satisfied by the proper 
execution of the laws and the pun- 
ishment of the crime. There has 
been no convention between the 
testator and his legatee, nor is there 
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any such contractual element in 
such a disposition of property by a 
testator, as to impose or imply con- 
ditions in the legatee. The appel- 
lants' argument practically amounts 
to this : That as the legatee has 
been guilty of a crime, by the com- 
mission of which he is placed in a 
position to sooner receive the bene- 
fits of the testamentary provisions, 
his rights to the property should be 
forfeited and he should be divested 
of his estate. To allow their argu- 
ment to prevail, would allow the 
diversion by the Court of the testa- 
tor's estate into the hands of per- 
sons, whom possibly enough, for 
all we know, the testator might not 
have chosen or desired as its re- 
cipient. Practically the Court is 
asked to make another will for the 
testator. The laws do not warrant 
this judicial action, and mere pre- 
sumption would not be strong 
enough to sustain it." In the ma- 
jority opinion, Eari,B, J., says of 
Owens v. Owens, supra : " I am 
unwilling to assent to the doctrine 
of that case. The statutes provide 
dower for a wife who has the mis- 
fortune to survive her husband and 
thus lose his support and protec- 
tion. It is clearly beyond their 
purpose to make provision for a 
wife who by her own crime makes 
herself a widow and willfully and 
intentionally deprives herself of the 
support and protection of her hus- 
band. As she might 'have died be- 
fore him, and thus never have been 
his widow, she cannot by her crime 
vest herself with an estate. The 
principle which lies at the bottom 
of the maxim Volenti non fit in- 
juria, should be applied to such a 
case, and a widow should not, for 
the purpose of acquiring, as such, 
property rights, be permitted to al- 
lege a widowhood which she has 



wickedly and intentionally cre- 
ated. " And of the leading maxim 
which he would here apply, the 
same learned Judge says : "No one 
shall be permitted to profit by his 
own fraud, or to take advantage of 
his own wrong, or to found any 
claim upon his own iniquity, or to 
acquire property by his own crime. 
These maxims are dictated by pub- 
lic policy, have their foundation in 
universal law administered in all 
civilized countries, and have no- 
where been superseded by statutes. ' ' 
In the case of Maggie Schreiner 
v. High Court of Illinois Order of 
Foresters, Illinois Appellate Court 
(1890) — [not yet reported in the 
official series, but furnished to the 
writer through the courtesy of Al- 
bion Cate, Esq., of the Chicago 
Bar, counsel for plaintiff in error in 
the case], the plaintiff in error, 
who had been convicted of murder- 
ing her husband, sought to recover 
as the beneficiary of an insurance 
policy on his life. The Superior 
Court of Cook County, from which 
the case was brought on error, held 
that under the facts she was en- 
titled to nothing on the policy. 
The judgment was reversed on 
other grounds, but the Court, per 
Moran, J., strongly reiterates the 
general doctrine: "Public policy 
is a law with reference to which 
all contracts must be made and in- 
terpreted, and public policy forbids 
that contracts shall receive such an 
interpretation as will encourage 
crime or make their performance a 
reward thereof. Wager policies 
were held void at common law be- 
cause of the obvious temptation 
presented by such policies to the 
commission of crime. Quite as 
clear, and it would seem a more 
imperative policy, required the 
rule to be that the beneficiary in a 
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life policy cannot recover when the 
event by which he is to benefit, to 
wit : the death of the insured, has 
been intentionally accomplished 
by his own act. To hold otherwise 
would be to furnish to the party in- 
terested the strongest tempation to 
bring about if possible the event 
insured against. It is wholly un- 
necessary to find in the policy or 
the certificate, an exception in 
terms, against the intentional kill- 
ing of the insured by the bene- 
ficiary. Such an exception is in- 
troduced into the contract by the 
law, which by civil power and 
coercion seeks to enforce the divine 
command, 'Thou shalt not kill.' 
No court will lend its aid to one 
who founds his cause of action on 
his intentional wrong. If this con- 
tract read in terms that the High 
Court would pay the money to 
plaintiff on the death of Schreiner 
whether he should die from natural 
causes, or by the hands of plaintiff, 
all would agree that it would be 
void as against public policy. Is 
it not plain that the same policy 
which would render it void if ex- 
pressed in terms, forbids an inter- 
pretation of its obligations which 
would give to the contract the same 
injurious and immoral operation?" 

2. Does the doctrine of the prin- 
cipal case impose, in effect, an added 
penalty for crime? 

Judge Grey, in the dissenting 
opinion in Riggsv. Palmer (1889), 
115 N. Y. 519, says: "To concede 
appellant's views would involve 
the imposition of an additional 
punishment or penalty upon the 
respondent. What power or war- 
rant have the courts to add to the 
respondent's penalties by depriv- 
ing him of property ? The law has 
punished him for his crime, and 
we may not say that it was an in- 



sufficient punishment. In the trial 
and punishment of the respondent, 
the law has vindicated itself for the 
outrage which he committed, and 
further judicial utterance upon the 
subject of punishment or depriva- 
tion of rights is barred. We may 
not, in the language of the Court 
in People v. Thornton (1881), 25 
Hun. 456, ' enhance the penalties 
and forfeitures provided by law for 
the punishment of crime.'" On 
the other hand, Earle, J., in the 
majority opinion, says: "My view 
of this case does not inflict upon 
Elmer any greater or other punish- 
ment for his crime than the law 
specifies. It takes from him no 
property, but simply holds that he 
shall not acquire property by his 
crime, and thus be rewarded for its 
commission." 

So the Illinois Appellate Court 
in Schreiner v. Order of Foresters : 
"Then, as a fair interpretation of 
the contract, the death is occa- 
sioned by a cause which exempts 
the insurer from liability. This 
avoids the view that the beneficiary 
is denied the right to recover as an 
additional punishment to that pre- 
scribed by law for the offense. 
There is no attempt to enhance 
the pains and penalties provided 
by law for the punishment of 
crime, nor is it said to the plaintiff, 
' you are a criminal, and can have 
no aid from the Court to enforce 
legal rights arising to you under a 
contract.' Simply, no right has 
accrued to her under the contract 
if she intentionally, and without 
legal excuse or justification, killed 
the assured." 

A review of the above adjudica- 
tions will show that the law appli- 
cable to this class of cases can 
hardly be regarded as settled for 
the whole country, however much 
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it may be in the particular States 
and fora where the questions have 
arisen. Of the five decisions thus 
far announced, the first, N. Y. 
Mut. Life Ins. Co. v. Armstrong, , 
was based upon and limited by the 
peculiarities of a special branch of 
the law ; the second, Owens v. 
Owens, squarely repudiates the 
doctrine of the principal case. In 
Riggs v. Palmer, the Court was 
divided, able and exhaustive opin- 
ions being written on both sides. 
The two remaining decisions sup- 
port the doctrine of the principal 
case ; and while the balance of 
authority is in favor of that doc- 
trine, and while, perhaps, also, the 
trend of decisions is in its direc- 
tion, yet it may safely be said that 
further adjudication will be re- 
quired to make it the settled law of 
the American commonwealths. 
The writer is in receipt of a com- 



munication from J. W. King, Esq., 
of Eaton, O., regarding the case of 
Deem v. Risinger, pending before 
the Court of Common Pleas of 
Preble County, that State. Plain- 
tiff's nephew, who was the only son 
of his widowed mother, was con- 
victed of killing the latter, she being 
the sister of plaintiff, who seeks a 
partition of decedent's property on 
the theory that the son, through 
his crime, was barred of the inher- 
itance which would otherwise have 
been his, under the provisions of 
sec. 4158 of the Rev. Stats, of Ohio 
[a general provision for descent of 
real estate in case of intestacy]. 
The case is, at the present writing, 
undecided, but its ultimate disposi- 
tion promises to add another to the 
growing list of authorities on this 
new and important branch of the 
law. Charles S. Lobingier. 
Lincoln, Neb. 



[The maxim, ex dolo malo non oritur actio, was cited by Lord Mans- 
field, in Holman v. Johnson (1775), Cowp. 343, to show that its object 
was not the advantage of an individual but of the public : hence, in that 
case, a sale and delivery on the continent, of tea intended to be smuggled 
into England, was still allowed to be the foundation of an action for the 
price. The recent American case of Jones et at. v. Surprise (1886), 64 N. 
H. 243 ; s. C. (reported in full) 27 American Law Register 303, with a 
brief note, deals with a similar question arising out of a sale of intoxicat- 
ing liquors in Boston, Massachusetts ; this sale was to be followed by a 
delivery in Boston so as to evade the New Hampshire laws. The New 
Hampshire Court refused to permit a recovery on the ground that "No 
people are bound to enforce, or hold valid, in their courts of justice, any 
contract which is injurious to their public rights, or offends their morals, 
or contravenes their policy, or violates public law." This principle has 
been distinguished by a recent writer, in faulting the judgment in the case 
under annotation, by supposing that a purchaser for value had inter- 
vened. The supposition seems unfounded in fact, and would practically 
pervert the law of inheritance into an inducement to murder. Upon this 
broad ground, it may also be said that there is no contractual relation in- 
volved, and, in this way, the judgment has been faulted : but such a nar- 
row and technical view overlooks the object of laws relating to descents. 
The heir is an artificial creation of positive law, with no constitutional or 
natural right whatever. This is the foundation of the whole law of tes- 
taments, for Nemo est hares viventis: Co. Litt. 22, b. — Ed. 



